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matter in question is what its pro-
ponent claims. Extrinsic evidence of 
authenticity as a condition precedent 
to admissibility is not required with 
respect to materials that can be self- 
authenticated under Rule 902 of the 
Federal Rules of Evidence such as cer-
tain public records. No evidence, in-
cluding exhibits, may be submitted 
without a sponsoring witness, except 
for good cause shown. 

(b) Examination of witnesses. All wit-
nesses shall be required to take an oath 
or affirmation before testifying. Par-
ties are entitled to conduct direct ex-
amination (consisting of the testimony 
of the witness in the written state-
ments and an oral summary of that 
testimony); cross-examination (limited 
to matters raised on direct examina-
tion); and redirect examination (lim-
ited to matters raised on cross-exam-
ination). The Copyright Royalty 
Judges may limit the number of wit-
nesses or limit questioning to avoid cu-
mulative testimony. 

(c) Exhibits—(1) Submission. Writings, 
recordings and photographs shall be 
presented as exhibits and marked by 
the presenting party. ‘‘Writings’’ and 
‘‘recordings’’ consist of letters, words, 
or numbers, or their equivalent, set 
down by handwriting, typewriting, 
printing, photostating, photographing, 
magnetic impulse, mechanical or elec-
tronic recording, or other form of data 
compilation. ‘‘Photographs’’ include 
still photographs, video tapes, and mo-
tion pictures. 

(2) Separation of irrelevant portions. 
Relevant and material matter em-
braced in an exhibit containing other 
matter not material or relevant or not 
intended as evidence must be plainly 
designated as the matter offered in evi-
dence, and the immaterial or irrele-
vant parts shall be marked clearly so 
as to show they are not intended as 
evidence. 

(3) Summary exhibits. The contents of 
voluminous writings, recordings, or 
photographs which cannot conven-
iently be examined in the hearing may 
be presented in the form of a chart, 
summary, or calculation. The origi-
nals, or duplicates, shall be made avail-
able for examination or copying, or 
both, by other parties at a reasonable 
time and place. The Copyright Royalty 

Judges may order that they be pro-
duced in the hearing. 

(d) Copies. Anyone presenting exhib-
its as evidence must present copies to 
all other participants in the pro-
ceedings, or their attorneys, and afford 
them an opportunity to examine the 
exhibits in their entirety and offer into 
evidence any other portion that may be 
considered material and relevant. 

(e) Introduction of studies and anal-
yses. If studies or analyses are offered 
in evidence, they shall state clearly the 
study plan, the principles and methods 
underlying the study, all relevant as-
sumptions, all variables considered in 
the analysis, the techniques of data 
collection, the techniques of esti-
mation and testing, and the results of 
the study’s actual estimates and tests 
presented in a format commonly ac-
cepted within the relevant field of ex-
pertise implicated by the study. The 
facts and judgments upon which con-
clusions are based shall be stated clear-
ly, together with any alternative 
courses of action considered. Summa-
rized descriptions of input data, tabula-
tions of input data and the input data 
themselves shall be retained. 

(f) Objections. Parties are entitled to 
raise objections to evidence on any 
proper ground during the course of the 
hearing and to raise an objection that 
an opposing party has not furnished 
unprivileged underlying documents. 

(g) New exhibits for use in cross-exam-
ination. Exhibits that have not been 
identified and exchanged in advance 
may be shown to a witness on cross-ex-
amination. However, copies of such ex-
hibits must be distributed to the Copy-
right Royalty Judges and to the other 
participants before being shown to the 
witness at the time of cross-examina-
tion, unless the Copyright Royalty 
Judges direct otherwise. Such exhibits 
can be used solely to impeach the 
witness’s direct testimony. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53329, Sept. 11, 2006; 71 FR 59010, Oct. 6, 
2006] 

§ 351.11 Rebuttal proceedings. 
Written rebuttal statements shall be 

filed at a time designated by the Copy-
right Royalty Judges upon conclusion 
of the hearing of the direct case, in the 
same form and manner as the written 
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direct statement, except that the claim 
or the requested rate shall not have to 
be included if it has not changed from 
the written direct statement. Further 
proceedings at the rebuttal stage shall 
follow the schedule ordered by the 
Copyright Royalty Judges. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53329, Sept. 11, 2006] 

§ 351.12 Closing the record. 

To close the record of a proceeding, 
the presiding Judge shall make an an-
nouncement that the taking of evi-
dence has concluded. 

[71 FR 53330, Sept. 11, 2006] 

§ 351.13 Transcript and record. 

(a) An official reporter for the re-
cording and transcribing of hearings 
shall be designated by the Copyright 
Royalty Judges. Anyone wishing to in-
spect the transcript of a hearing may 
do so at the offices of the Copyright 
Royalty Board. 

(b) The transcript of testimony and 
written statements, except those por-
tions to which an objection has been 
sustained, and all exhibits, documents 
and other items admitted in the course 
of a proceeding shall constitute the of-
ficial written record. The written 
record, along with the Copyright Roy-
alty Judges’ final determination, shall 
be available at the Copyright Royalty 
Board’s offices for public inspection 
and copying. 

[71 FR 53330, Sept. 11, 2006] 

§ 351.14 Proposed findings of fact and 
conclusions of law. 

(a) Any party to the proceeding may 
file proposed findings of fact and con-
clusions, briefs or memoranda of law, 
or may be directed by the Copyright 
Royalty Judges to do so. Such filings, 
and any replies to them, shall take 
place after the record has been closed. 

(b) Failure to file when directed to do 
so shall be considered a waiver of the 
right to participate further in the pro-
ceeding unless good cause for the fail-
ure is shown. A party waives any objec-
tion to a provision in the determina-
tion unless the provision conflicts with 
a proposed finding of fact or conclusion 
of law filed by the party. 

(c) Proposed findings of fact shall be 
numbered by paragraph and include all 
basic evidentiary facts developed on 
the record used to support proposed 
conclusions, and shall contain appro-
priate citations to the record for each 
evidentiary fact. Proposed conclusions 
shall be stated and numbered by para-
graph separately. Failure to comply 
with this paragraph (c) may result in 
the offending paragraph being stricken. 

[71 FR 53330, Sept. 11, 2006] 

PART 352—DETERMINATIONS 

Sec. 
352.1 How made. 
352.2 Timing. 
352.3 Final determinations. 

AUTHORITY: 17 U.S.C. 803. 

SOURCE: 70 FR 30905, May 31, 2005, unless 
otherwise noted. 

§ 352.1 How made. 

Except for decisions authorized by 
law to be made by a single Copyright 
Royalty Judge, determinations in a 
proceeding will be made by a majority 
of the Copyright Royalty Judges. The 
opinion or opinions of the majority and 
any dissenting opinion will be included 
in the determination. Each determina-
tion will be transmitted to the Reg-
ister of Copyrights to enable review for 
consistency with the Copyright Act on 
the day it is issued. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53330, Sept. 11, 2006] 

§ 352.2 Timing. 

The Copyright Royalty Judges will 
issue their determination within 11 
months of the date of the post-dis-
covery settlement conference or 15 
days before the expiration of the exist-
ing rates or terms in a proceeding to 
determine successors to rates or terms 
that will expire on a specific date, 
whichever date first occurs. The date 
the determination is ‘‘issued’’ refers to 
the date of the order. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53330, Sept. 11, 2006] 
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